
[image: Logo

Description automatically generated]
[image: A picture containing text, clock

Description automatically generated][image: Icon

Description automatically generated]  											








Comments on the
DRAFT MEDIATION BILL, 2021
Circulated by the Dept. of Legal Affairs via Press Release dated 03.11.2021







Drafted by:
ALTERNATIVE DISPUTE RESOLUTION BOARD (ADR BOARD) 2021-22
NATIONAL LAW SCHOOL OF INDIA UNIVERSITY


Reviewed by:
EX CURIA INTERNATIONAL
(WWW.EXCURIAINTERNATIONAL.COM) 


To,

The Minister for Law & Justice,
Dept. of Legal Affairs,
4th Floor, A-Wing, Shastri Bhawan
New Delhi-110 001
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Respected Sir,
		We write on behalf of Ex Curia International, a global platform for International Dispute Resolution, and the students of the National Law School of India University, Bangalore (NLSIU). We are writing to the Dept. of Legal Affairs with our recommendations on the Draft Mediation Bill, 2021.

Ex Curia International, a student led global organisation and the ADR Board of NLSIU is committed to train young law students in the practice of various ADR mechanisms. In keeping with our mandate, we constituted a research team which extensively studied and researched on the Draft Mediation Bill, 2021. We do believe that with our participation in the legal community, it makes us important stakeholders of the Draft. We understand the urgent need for introducing and crystallising the law on mediations in India.

﻿Purposively, we have collated our thoughts on the same in the form of these recommendations on the Draft Bill – from a neutral, non-partisan perspective.

The following comments have been compiled by a research panel constituted by the Alternative Dispute Resolution Board (ADR Board) in association with Ex Curia International, wherein ECI’s stellar advisory board constituting of working professionals reviewed the comments. ﻿We hope that our comments will add value to the consultation process, and help the ministers present a more robust Draft Bill to table before the Parliament.

Sincerely Yours,
Lahar Jain & Snehil Tiwari							     Ananya Agrawal
     (Convenor & Joint Convenor)				          		(Founder, Editor-in-chief & Host)
     ADR BOARD 2021-22							EX CURIA INTERNATIONAL
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	THE MEDIATION BILL, 2021
	Line No.
	Remarks

	
	An Act to promote, encourage and facilitate mediation especially institutional mediation for resolution of disputes commercial and otherwise, enforce domestic and international mediation settlement agreements, provide for a body for registration of mediators, to encourage community mediation and to make online mediation as an acceptable and cost effective process
and for matters connected therewith or incidental thereto
	1
	 -

	
	Whereas the practice of mediation for resolving a wide range of disputes has gained popularity worldwide over the last few decades amongst individuals, corporate
users, governments, judiciary, lawyers etc.
	2
	-

	
	And whereas it is accepted that the use of mediation results in better resolution, fosters collaborative problem solving, reduces the burden on the courts, is cost and time effective, and preserves relationships
amongst disputants
	3
	-

	
	Whereas India has a long history of consensual dispute resolution and has in recent years made rapid advances in the use of structured mediation, especially in the court annexed mediation schemes of the Supreme Court,
High Courts and Subordinate courts.
	4
	-

	
	Whereas the United Nations Commission on International Trade And Law (UNCITRAL) has adopted UNCITRAL model law on International Commercial Mediation and United Nations Convention on International Settlement Agreements resulting from
Mediation, on 20 December 2018.
	5
	-

	
	Whereas to strengthen the legal framework on international dispute settlement, India on 7th August 2019 became one of the first signatories to the United Nations Convention on Enforcement of International Settlement Agreements resulting from Meditation, also
known as "The Singapore Convention".
	6
	-

	
	And whereas UNCITRAL has brought a Model Law for giving effect to the Singapore Convention, it is considered expedient that India gives effect to the Singapore Convention by providing for provisions
under a standalone mediation law for enforcement of
	7
	-



	
	international	settlement	agreements	resulting	from
mediation.
	
	

	
	And whereas a robust and effective mediation system greatly enhances the ease of doing business in India thus improving the country's attractiveness as a destination
for foreign investment and collaboration.
	8
	-

	
	And whereas there is a strong need for a comprehensive uniform legislation for mediation in India which will cover the multiple aspects of its practice, encourage mediation including community mediation, and provide the platform of mediation for settling a wide range of disputes including domestic and cross-border
commercial disputes, matrimonial, and other personal disputes.
	9
	-

	
	And whereas it is also expedient to enact legislation to give mediation settlements the status of an order, judgment and decree besides establishing the Mediation Council of India and provide for recognition of
mediation service providers.
	10
	-

	
	Be it enacted by Parliament in the Seventy-Second Year
of the Republic of India as follows:-
	11
	-

	Short   title,   extent
and commencement
	1. (1) This Act may be called the Mediation Act, 2021.
	12
	-

	
	(2) The provisions of this Act shall come into force on such date(s) as the Central Government may, by notification(s) in the official gazette, appoint and different dates may be appointed for different provisions of this Act and any reference in any such provision to the commencement of this Act shall be construed as a
reference to the coming in to force of that provision.
	13
	-

	
	(3) It extends to the whole of India.
	14
	-

	
	PART I DOMESTIC MEDIATION
CHAPTER 1
Applicability and Definitions
	15
	-

	Applicability
	2. (1) This Part shall apply where	mediation	is
conducted in India and
	16
	-

	
	(i)	all or both parties habitually reside in or are
incorporated in or have their business in India; or
	17
	-

	
	(ii)	the mediation agreement provides that this Act (or	any	other	domestic	law	or	procedure
thereunder providing for mediation) will apply to
	18
	-



	
	the mediation; or
	
	

	
	(iii) is an international mediation as defined in this
Part.
	19
	-

	
	"Explanation I: If a party has more than one place of business, the place of business is that which has the
closest relationship to the mediation agreement."
	20
	The phrase ‘closest relationship’ in Section 2(iii) (Explanation I), is vague and will make for inconsistent adjudication and conflicts over jurisdiction. The provision must ensure neutrality of the place where the mediation is carried out. Further clarity can be lent to the section with provisions such as-
a) if the originator or the addressee has more than one place of business, the principal place of business, shall be the place of business; (b) if the originator or the addressee does not have a place of business, his usual place of residence shall be deemed to be the place of business; (c) ―usual place of residence‖, in relation to a body corporate, means the place where it is registered.

	
	(2) A mediated settlement agreement made under this Part shall be considered a domestic mediated settlement
agreement.
	21
	-

	Definitions
	3. In this Part unless the context otherwise requires:
	22
	-

	
	(a)  ―Council‖  means  the  Mediation  Council  of  India
established under section 35 of this Act.
	23
	-

	
	(b) (i) "Court" for the purpose of mediation under this Part means the principal Civil Court of original jurisdiction in a district, and includes the High Court in exercise of its Ordinary Original Civil Jurisdiction, having jurisdiction to decide the disputes forming the subject matter of mediation if the same had been the subject matter of a suit.
(ii)     in the case of international mediation. the High Court in exercise of its ordinary original civil jurisdiction, having jurisdiction to decide the questions forming the subject-matter of the mediation if the same had been the subject-matter of a suit, and in other cases. a High Court having jurisdiction to hear appeals from decrees o[ courts
subordinate to that High Court."
	24
	We recommend that the phrase “but does not include any Civil Court of a grade inferior to such principal Civil Court, or any Court of Small Causes” should be incorporated into the definition of “Court” in Section 3(b)(i) to stay uniform with the Arbitration and Conciliation Act, 1996.

	
	(c) International Mediation" means a mediation undertaken under this Act and relates to a commercial disputes arising out of legal relationships contractual or otherwise under the law in force in India and where at least one of the parties, at the time of conclusion of that agreement, is-
	25
	We recommend the removal of the phrase “at the time of conclusion of that agreement” from Section 3(c) as it restricts the application of ‘International Mediation’. The broader theme is also an accepted practice reflected in the Mediation Rules of the Indian Institute of Arbitration and Mediation.[footnoteRef:1]  [1:  https://www.arbitrationindia.com/pdf/rules_mediation.pdf ] 


	
	(i)	an individual who is a national of, or habitually
resides in, any country other than India; or
	26
	-

	
	(ii)	a body corporate including Limited Liability
Partnership of any nature, with its place of business outside India; or
	27
	-

	
	(iii) an association or body of individuals whose
	28
	We recommend swapping the phrase “an association or body of individuals whose place of business is outside India” in Section 3(c)(iii) with “an association or a body of individuals whose central management and control is exercised in any country other than India.” This is consistent with the Mediation Rules of the Indian Institute of Arbitration and Mediation, the latter provision is in line with Section 2(f) of the Arbitration and Conciliation Act, 1996 and Section 2(27) of the Companies Act to only include those parties that exercise significant control over management or policy decisions of a company. 



	
	place of business is outside India; or
	
	

	
	(iv) the Government of a foreign country.
	29
	-

	
	Explanation- If a party has more than one place of business, the place of business is that which has the closest relationship to the mediation agreement.‖
	30
	-

	
	(d)―Mediation‖  means  mediation  as  referred  to  in
section 4.
	31
	-

	
	(e) "Mediator" means an individual who is appointed to be a mediator to undertake mediation and includes a person registered as mediator with the
Council.
	32
	Currently, the definition of a Mediator in Section 3(e) does not accurately lay down the role of a mediator. We recommend adding the role of a mediator in the definition such as “Mediator means an individual who is appointed to mediate and to assist the parties in dispute to reach a mutually acceptable agreement to resolve the dispute or for assisted deal-making.” 

As recommended by Vidhi Centre for Legal Policy in their report titled ‘Strengthening Mediation in India’[footnoteRef:2], the mediators appointed should be properly certificated within the prescribed guidelines. Legislations on mediation in most developed nations refer to certified mediators. Even the Mediation Act, 2017 of Singapore describes “certified mediator” as “a mediator who is certified under an approved certification scheme.” Presently Section 3(e) does not comment on the qualification of the mediator except that they should be registered with the council. We recommend adding the phrase “certified mediator” to the definition.  [2:  https://vidhilegalpolicy.in/wp-content/uploads/2019/05/26122016_StrengtheningMediationinIndia_FinalReport.pdf ] 


Moreover, in line with the practice in the Netherlands, we recommend that this Bill provides for a body which accredits mediators to ensure a basic level of qualification for every mediator. Accordingly, court-referred cases could then be assigned to such accredited mediators.


	
	Explanation: Where more than one mediator is appointed for a mediation, reference to a mediator
under this Act is a reference to all the mediators.
	33
	-

	
	(f) ―Mediation agreement‖ means mediation agreement
as referred to in section 5
	34
	-

	
	(g) "Mediation	Communication",	whether	made electronically or otherwise, means
(i) anything said or done;
(ii) any document prepared; or
(iii) any information provided,
for the purposes of or in relation to or in the course of mediation and includes a Mediation Agreement or a Mediated Settlement Agreement.
	35
	-

	
	(h)"Mediation Institutes" means a body or organization that provides training and continuous education and certification of mediators and carry out such other
functions as may be specified by the Council by way of regulations.
	36
	-

	
	(i) "Mediation Service Provider" means a body or organization that provides for the conduct of mediation and have in place procedures and Rules to govern the conduct of mediation in conformity with
this Act and are recognised by the Council.
	37
	-

	
	Explanation: the term mediation service provider includes Lok Adalats and Permanent Lok Adalats constituted under the National Legal Services Authorities Act 1987 or mediation centre annexed to court, tribunal and such other bodies as may be
specified by the Council by way of regulations.
	38
	-



	
	(j) ―Mediated Settlement Agreement" means settlement agreement as referred to in sub-section (1) of section
21.
	39
	-

	
	(k)―Online	mediation‖	means	online	mediation	as
referred to in section 32.
	40
	-

	
	(l) "Participants" means persons other than the parties who	participate	in	the	mediation	and	includes
advisors, consultants and counsel, and any technical experts and observers.
	41
	The clause defining participants does not explicitly exclude ‘mediator’. We recommend that the mediator should be explicitly excluded from this definition since there are different provisions governing the mediator and the participants. Moreover, the use of the word “observer” should be replaced by “any third party who attends mediation proceedings” to make it clearer. This is in line with the Mediation Rules of the Indian Institute of Arbitration and Mediation. Hence, Clause 3(l) should be amended as follows- “Participants” means persons other than the parties or mediator who participate in the mediation and includes advisors, consultants and counsel for each party, and any technical experts and any third party who attends mediation proceedings. 

Additionally, we recommend that who all qualify as ‘participants’ for the purposes of a mediation should also be specified in the mediation agreement or any other agreement that the parties draw up, in the interest of clarity.

	
	(m) "Party" means a party to a mediation agreement or mediation proceedings whose agreement or consent is necessary to resolve the dispute and
includes their successors.
	42
	We recommend the addition of the definition of “third party”, borrowing from the Singapore Mediation Act, 2017- “third party”, in relation to a mediation, means a person who is — (a) not a party to the mediation; (b) not a mediator for the mediation; and (c) not a mediation service provider. 

Adopting a similar approach, we recommend that the following words be added at the end of  clause 3(m) to exclude the mediator from the definition of “party”- but does not include any mediator conducting the mediation. 


	
	(n)―Pre   litigation   Mediation‖   means   a   process   of undertaking mediation, as provided under section 6 of this Act, for settlement of disputes before the filing of a suit or proceedings of any nature in respect thereof, before the Court or Tribunal of
competent jurisdiction.
	43
	-

	
	(o)"Prescribed" means prescribed by the Rules under
this Act.
	44
	-

	
	(p)"Regulations"	means	regulations	made	by	the
Council.
	45
	-

	
	(q)―Secure   Electronic   Signature‖   with   reference   to online mediation means electronic signatures as
provided for under section 15 of	the Information Technology Act 2000 (Act no. 21 of 2000)
	46
	-

	
	(r) Ad-hoc mediation‖ means a mediation which is not
administered by any mediation service provider.
	47
	We recommend that the definition of ad-hoc mediation be expanded as this- “Ad-hoc mediation means a mediation which is not administered by any mediation service provider but by ad-hoc mediators selected by the parties, conducted in compliance with the provisions of this Act”. The Act merely recognizes ad-hoc mediation but does not deal with any rules governing ad-hoc mediation. Hence, there is a need to make the definition more comprehensive. Apart from the expansion of the definition as suggested, some provisions should be added in the Act that specifically deal with ad-hoc mediation framework. For instance, the Act could include provisions on Ad-hoc mediation agreements.

Moreover, we recommend that all courts should provide a list of ad-hoc mediators to parties, which could be used both for court-referred and other mediations. This would be in line with the existing practice in the Netherlands.

	
	(s) ―Tribunal‖ means a tribunal constituted under any special law including an arbitral tribunal to hear the dispute in first instance but does not include
an appellate tribunal.
	48
	-

	
	CHAPTER 2 MEDIATION
	49
	

	Mediation
	4. ―Mediation‖ means a process, whether referred to by the expression mediation, pre-litigation mediation, online mediation, conciliation or an expression of similar import, whereby parties request a third person or
persons (―the mediator‖) to assist them in their attempt to reach an amicable settlement of the dispute.
	50
	The term ‘neutral’ should be inserted before the words ‘third party’ to ensure that the impartiality of the process is maintained. 

Further, we recommend that the term ‘amicable’ be removed since there is no single way that parties might reach the settlement. The manner in which the settlement may be reached ought not to be narrowly defined by the Bill.



	Mediation Agreement
	5. (1) Mediation Agreement means an agreement in writing, by or between parties or any one claiming through them, to submit to mediation all or certain disputes which have arisen or which may arise in
respect of any relationship whether contractual or otherwise.
	51
	-

	
	(2) A mediation agreement may be in the form of a mediation clause in a contract or in the form of a
separate agreement.
	52
	-

	
	(3) Mediation	Agreement	is	in	writing,	if	it	is contained in or recorded as:
(a) Any document signed by the parties;
(b) An exchange of communications/letters including through electronic and digital means as provided for by the Information Technology Act, 2000.

(c) Any pleadings in a suit or any other proceedings in which existence of mediation agreement is alleged by one party and not denied by the other;

(d) Reference in any agreement containing a mediation clause would constitute a mediation agreement if the agreement is in writing and the reference is such as to make the mediation as part
of the Agreement.
	53
	-

	
	(5) The parties to a dispute may agree to submit to mediation any dispute arising between them under an agreement whether executed prior to arising of dispute
or subsequent thereto.
	54
	-

	
	(6) A mediation agreement in case of international mediation shall refer to an agreement for resolution in matters of commercial disputes referred to in clause (c)
of section 3.
	55
	-

	Pre	litigation Mediation		and Settlement
	6. (1) Subject to other provisions of this Act, irrespective of the existence of any mediation agreement or otherwise, any party before filing any suit or proceeding in any Court or Tribunal shall, take steps to settle the disputes by pre litigation mediation in
accordance with the provisions of this Act.
	56
	There needs to be more clarity as to the precise nature of the ‘steps’ that Courts or Tribunals are required to take to settle disputes by pre-litigation mediation. 


	
	(2) Unless otherwise agreed upon by the parties, a
mediator registered with the Mediation Council of India
	57
	-



	
	or a Court Annexed Mediation Center or a Mediation Service Provider recognized under the provisions of this
Act are authorized to conduct pre-litigation mediation.
	
	

	Cases not fit for mediation
	7. (1) Mediation under this Part shall not be conducted for resolution of any dispute in relation to matters listed
in Schedule-II of this Act.
	58
	-

	
	(2) If the Central Government is satisfied that it is necessary or expedient so to do, it may, by notification in the Official Gazette, amend the Second Schedule and
thereupon the Second Schedule shall be deemed to have been amended accordingly.
	59
	-

	
	(3) A copy of every notification proposed to be issued under sub-section (2), shall be laid in draft before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in disapproving the issue of the notification or both Houses agree in making any modification in the notification, the notification shall not be issued or, as the case may be, shall be issued only
in such modified form as may be agreed upon by the both Houses of Parliament.
	60
	-

	Interim relief by Court or Tribunal
	8. (1) If exceptional circumstances exist, a party may, before the commencement of or during the continuation of mediation proceedings under this Part, file an application before a Court or Tribunal of competent
jurisdiction for seeking urgent interim measures.
	61
	-

	
	(2) The Court or Tribunal shall after granting or rejecting urgent interim relief, as the case may be, refer the parties to undertake mediation to resolve the dispute,
if deemed appropriate.
	62
	-

	Power of Court or Tribunal to refer parties to mediation
	9. (1) Notwithstanding anything contained in any other law for the time being in force, a Court or Tribunal, before which an action is brought in a matter which is the subject of an agreement to submit to mediation shall, if a party to such agreement or any person claiming through or under him, so applies not later than the date of submitting his first statement on the substance of the
dispute, refer the parties to mediation as per the
	63
	The restriction on referring the parties to mediation only before the date of submitting first statement on the substance of dispute might not be the best way to go about it. Parties during the hearings of the case may decide to rely on the mediation and the courts have under S.89 CPC have found it more apt to refer the parties to mediation before completion of pleadings and framing of issues. While the parties may approach the court to allow them to mediate under CPC, it makes it more clear if this act either provides for the same or acknowledges CPC provisions to avoid inconsistencies in the future.



	
	provisions of this Act, unless it finds that prima facie no valid agreement exists, or there is good reason why, notwithstanding such agreement, the parties should not
be referred to mediation.
	
	

	
	(2)	If the Court or Tribunal directs the parties to go
through the process of mediation, it may pass suitable interim orders to protect the interest of the parties.
	64
	-

	
	(3) A direction to the parties to go through the process of mediation shall not impose any obligation on them to
come to a settlement in the mediation.
	65
	-

	
	(4) The settlement arrived at under this Section shall have the same status and effect as if it was an order, judgment or decree of a Court or Tribunal and shall be
thereupon executable as such.
	66
	-

	
	CHAPTER 3 MEDIATOR
	67
	

	Appointment	of mediator
	10.	(1) Unless otherwise agreed by the parties, a person of any nationality may be a mediator.

Provided that mediator of any foreign nationality shall possess such equivalent qualification, experience and accreditation as may be specified for domestic mediators by the Council by way of regulations.
	68
	-

	
	(2) The parties are free to agree on a procedure for
appointing the mediator or mediators.
	69
	The procedure, proof and requirements of such an agreement should be laid down. A standard form of agreement can help in reducing futile disputes over the agreement and its validity.

	
	(3) If the parties reach no agreement on a procedure referred to in sub-section (2), then the party seeking to initiate mediation shall make an application to a mediation service provider for the appointment of a
mediator.
	70
	-

	
	(4) Upon receiving application under sub-section (3), the mediation service provider shall, within a period of 7 days, appoint
(i) the mediator as agreed by the parties; or
(ii) the mediator from the panel maintained by it, in case the parties are unable to reach agreement as to the appointment of mediator or mediator agreed by the parties refuses to act as a mediator.
	71
	If subsection (4)(i) applies, the application will not be received under subsection (3) as the said subsection applies when the parties reach no agreement.
Subsection (4) can be split in two parts, with (4)(i) applying to cases where application is received under subsection (2), while (4)(ii) applying where the application is received under subsection (3).

Further, in case the mediator is appointed from the panel maintained, the parties should be informed about the same. Only when both the parties, in writing and unconditionally, accept the appointment should the mediator be contacted for his acceptance under subsection (5). This will ensure that the parties have a say as they would have had they agreed upon the mediator themselves. This in turn will help that the parties can efficiently and effectively focus on the resolution of their dispute once the mediation process has begun.

	
	(5) Where the mediator is appointed under clause (i) of sub section (4), the mediation service provider shall
seek acceptance of appointment from the person so
	72
	-



	
	appointed	as	mediator	within	7	days	of	the
appointment.
	
	

	
	(6) The person appointed under clause (i) of sub section
(4) shall communicate his willingness within 7 days from the date of receipt of notice of such appointment under sub-section (5).
	73
	-

	Preference
	11. The mediation service provider shall, while appointing any person from the panel of mediators maintained by it, consider his suitability and views of
the parties for resolving the subject-matter of dispute.
	74
	The words used seem ambiguous. The process of mediation may not be effective in case appointment of mediator itself is contentious. Therefore, the conditions of ‘suitability’ and ‘views of the parties’ need to be clarified.

	Conflict of Interest and Disclosure
	12. (1) When a person is appointed as a mediator, that person shall, prior to the commencement of the mediation, disclose in writing to the parties about any circumstances or potential circumstances, personal, professional or financial, that may constitute conflict of interest or that is likely to give rise to justifiable doubts
as to such mediator’s independence or impartiality in the conduct of the mediation process.
	75
	In case of a mediator being appointed from the mediation service provider’s panel, this conflict should be duly informed to the provider. This ensures the disclosure of such information to the provider which it may have not considered while making the appointment. The provider, if it feels, can take note of such conflict and then initiate the process of reappointing a new mediator. This helps in ensuring the legitimacy and accountability of the provider when it has the duty to appoint an impartial mediator.
Thus, a procedure similar to the one laid down in proviso to subsection 13(1) can be followed. 
Additionally, a standard format on the lines of the one present in the Arbitration and Conciliation Act, 1996 could also be provided for mediators to make such disclosures.

	
	(2) From the time of appointment and during the mediation proceeding, the mediator shall, without delay, disclose to the parties in writing any conflict of interest that has newly arisen or come to his knowledge as stated
in sub-section (l).
	76
	-

	
	(3) Upon disclosure under sub-section (1) or (2), the parties have the option to waive any objection if all of them express the same in writing and the same shall be construed as the consent of parties to continue with the
same mediator and if he is willing to so continue.
	77
	-

	
	(4) Upon disclosure under sub-section (1) or (2) if the parties agrees to replace the Mediator then in case of:-

(i) institutional mediation, parties shall apply to the mediation service provider for termination of the mandate of mediator; or

(ii) ad-hoc mediation, the parties shall terminate the mandate of mediator.
	78
	In case of institutional mediation, in addition to subsection (4)(i), the suggestion is given in comment to section 12(1).

	Termination	of
mandate	of mediator
	13. (1) A mediation service provider, may terminate the mandate of a mediator:

(i) upon the receipt of application from the parties
	79
	The extent of ‘any other person’ as used in subclause 13(1)(ii) should be clarified.




	
	under clause (i) of sub-section (4) of section 12; or

(ii) upon the receipt of information about the mediator being involved in a matter of conflict of interest from participants or any other person; or.
(iii) Where he withdraws from office for any reason.

Provided that termination under clause (ii) shall be effected only if, after giving a hearing to the mediator, mediation service provider finds that there is a justifiable doubt as to the mediator’s independence or impartiality and that the same has been brought to the
notice of parties and the parties agrees to replace the mediator.
	
	

	
	(2) Upon the receipt of information under sub-section (1), the parties have the option to waive any objection if all of them express the same in writing and the same shall be construed as the consent of parties to continue with the same mediator and if he is willing to so
continue.
	80
	-

	Replacement	of mediator
	14. Upon termination of mediator-
(i) in case of ad-hoc mediation under clause (ii) of sub- section (4) of section 12, the parties may, by mutual consent, appoint another mediator within a period of 7 days from such termination; and

(ii) in case of institutional mediation under section 13 the mediation service provider shall appoint another mediator from the panel maintained by it within   7 days from such termination.
	81
	-

	
	CHAPTER 4 MEDIATION PROCESS
	82
	Chapter 4 of the Draft Mediation Bill provides provisions for ‘Mediation process’. The Chapter consists of sections 15 to 27 of the bill and covers different aspects of the mediation process such as territorial jurisdiction of the mediation, commencement, conduct and withdrawal of the mediation process, provisions for a mediator and his/her role in the mediation process etc.
Starting with the encouraged and forward looking aspects of the chapter; Sections 17, 18 and 19 of the bill provides for the ‘facilitative role’ of the mediator and the required abidance of the mediator to the principles of fairness and objectivity. These attributes are very crucial for someone exercising the role of a mediator. This is also in line with Rule 12 of the Civil Procedure Mediation Rules, 2003.
on an overall analysis of this chapter, it is evident that the provisions mention mandatory conditions/procedures to be followed by the parties and the mediator but do not mention what happens when they are not complied with. For example, Section 21(7) provides for mandatory registration. But, there is no provision for non-registration. Similarly, there has been mention of confidentiality to be maintained by the parties and mediators but no provision has been made for non-compliance of the same which leaves the parties in midst of uncertainty and will result in insufficient remedy.

	Territorial Jurisdiction
	15. The Mediation under this Act shall take place within the territorial jurisdiction of the Court or Tribunal of competent jurisdiction to decide the subject matter of dispute.

Provided that on the mutual consent of the parties mediation proceedings can be conducted at any place
	83
	Section 15 of the bill is efficient in providing for proper territorial jurisdiction for mediation to take place with the flexibility given to parties in deciding the venue for mediation with mutual consensus. However, it is silent regarding online mediations. Given the increased use of online mediation across different parts of the world, the absence of provisions regarding the jurisdiction of courts or tribunals in online mediations may create legal issues in the future. Thus, a provision for the same may be inserted.



	
	outside the territorial jurisdiction referred to in this
section.
	
	

	
	(2) In case the mediated settlement agreement is reached between the parties as specified under sub-section (2) of section 21 then the same shall be registered within the territorial jurisdiction of the Court or Tribunal of competent jurisdiction to decide the subject matter of dispute in accordance with the sub-section (7) of section
21.
	84
	-

	Commencement of mediation
	16. The mediation proceedings under this part with respect to a particular dispute shall be deemed to have commenced from the date fixed for the first appearance
of the parties before the mediator.
	85
	-

	Conduct	of mediation
	17. (1) Mediation under this Act, whether institutional or ad-hoc, shall be conducted in accordance with the
provisions of this Act.
	86
	-

	
	(2)	The	mediator	shall	assist	the	parties	in	an independent, neutral and impartial manner in their
attempt	to	reach	an	amicable	settlement	of	their dispute.
	87
	-

	
	(3) The mediator shall at all times be guided by the principles of objectivity and fairness and protect the voluntariness, confidentiality, and self-determination of the parties, and the standards for professional, ethical
conduct specified by the Council.
	88
	-

	
	(4) The mediation process may include the mediator taking such measures as may be considered appropriate, taking into account the circumstances of the case, including meeting with parties and/or participants, jointly and/or separately, as frequently as deemed fit by the mediator, both in order to convene
the mediation, and during the mediation for the orderly conduct of the process and to maintain its integrity.
	89
	Section 17(4) mentions the measures that can be taken by the mediator, which are considered appropriate by him/her, to facilitate the mediation process. Though such discretion with the mediator can prove to be efficient considering the expertise of the mediator, this section attracts with it vagueness as to what these measures are. Excess general discretion with the mediator to determine these measures might affect the trust and goodwill aspects of a mediation process as parties might fear the uncertainty of these measures and not show the willingness and required efforts to carry on an efficient and effective mediation. A provision for a ‘check and balance’ system to ensure that this discretion of the mediator is not exercised in an arbitrary fashion will prove to be more practical and help in building trust in the parties about the entire mediation process.

	
	(5)	The mediator shall not be bound by the Code of
Civil Procedure, 1908 (5 of 1908) or the Indian
Evidence Act, 1872 (1 of 1872).
	90
	-

	
	(6)	The mediator with the consent of the parties shall
determine the language or languages to be used in the mediation process.
	91
	-

	Role of Mediator
	18. The mediator shall attempt to facilitate voluntary
resolution	of	the	dispute(s)	by	the	parties,	and
	92
	Section 18 of the bill further explains the facilitative role of the mediator in bringing an amicable solution to the parties’ dispute. Though, it has to be acknowledged that the bill consists of a provision for mandatory ‘pre-trial mediation’. This means that it will attract cases where parties are not in a position to mediate due to aggravated levels of dispute between them and yet have to do so due to the presence of such provision. In such circumstances, confidentiality becomes a very crucial aspect. The importance of maintaining the same has also been emphasized in Rule 20 of the Civil Procedure Mediation Rules, 2003. Without ensuring confidentiality of the information, interests and other related aspects, none of the parties will be willing to coordinate in the mediation process and it will become a mere ‘condition’ to be fulfilled before the actual trial happens. Such a situation will only result in increased costs and inefficient use of the infrastructure provided with the objective of the bill staying unfulfilled. The concern of confidentiality is further aggravated with Section 22(3) of the bill containing the provision for confidentiality of audio or video recording of the mediation proceedings. Such audio or video recording shouldn’t be allowed in the first place as mentioned in Rule 20(5) of the Civil Procedure Mediation Rules. Thus, the various layers of 1 confidentiality to be maintained have not been recognised by the provisions in this chapter which needs to be duly considered.



	
	communicate the view of each party to the other to the extent agreed to by them, assist them in identifying issues, reducing misunderstandings, clarifying priorities, exploring areas of compromise and generating options in an attempt to resolve the dispute(s), emphasizing that it is the responsibility of the parties to take decision
which affect them.
	
	

	Parties	alone
responsible	for taking decision.
	19. (1) The parties shall be informed expressly that the mediator only facilitates in arriving at a decision to resolve the dispute(s) and that he may not impose any
settlement nor give any assurance that the mediation will result in a settlement.
	93
	-

	
	(2)	Subject to other provisions of this Act, a party
may withdraw from the mediation at any time.
	94
	-

	Time-limit	for
completion	of mediation
	20. (1)   Notwithstanding anything contained in any other law for the time being in force, mediation under this Act shall be completed within a period of ninety
days from the date of commencement of mediation.
	95
	Section 20 of the bill provides a timeframe of 90 days, which can be extended to 90 more days with the consent of the parties, for the mediation process to be completed. Such provision, though placed with the intention to facilitate speedy justice and to avoid backlog of cases which has already heavily burdened the courts, it has to be realized that providing such a fixed time frame might affect the quality and efficiency of the mediation process considering the varied types of cases that will be brought under provisions of this bill.

The provision must also clarify whether the ‘ninety days’ are calendar days or business days to avoid confusion during implementation.

	
	(2) The period for mediation prescribed under sub- section (1) may be extended for a further period of
ninety days with the consent of parties.
	96
	-

	Mediated Settlement Agreement
	21.  (1)  ―Mediated  Settlement  Agreement‖  means  and includes an agreement or interim agreement in writing between some or all of the parties resulting from mediation, settling some or all of the disputes between such parties, and authenticated by the mediator.

Provided that the terms of the mediated settlement agreement may extend beyond the disputes referred to mediation.

Explanation.— A mediated settlement agreement which is void under the Indian Contract Act, 1872 (9 of 1872), shall not be deemed to be lawful settlement agreement within the meaning of mediated settlement
agreement.
	97
	-

	
	(2)	Where a Mediated Settlement Agreement referred to in sub-section (1) is reached between the parties in
regard to all the issues or some of the issues, the same shall be reduced in writing and signed by the parties.
	98
	-

	
	(3) Subject to provisions of section 26 and 27, the
	99
	-



	
	agreement of the parties so signed
(i) in case of institutional mediation shall be submitted to the mediator who shall, after authenticating the settlement agreement, forward the same with a covering letter signed by him, to the mediation service provider and also provide a copy of the same to the parties.
(ii) in all other cases, shall be submitted to the mediator who shall, after authenticating the settlement agreement, provide a copy of the
mediated settlement agreement to all the parties .
	
	

	
	(4) Subject to provisions of section 26 and 27, where no agreement is arrived at between the parties, within the time period specified in section 20 or where, the mediator is of the view that no settlement is possible, -
(i) The Mediator shall submit a report to this effect to the mediation service provider in writing in case of institutional mediation.

(ii) In all other cases the mediator shall prepare a report to this effect and provide a signed copy to all the parties.

Provided that the report referred to in clause (i) or
(ii) above shall not disclose the clause for failure of the parties, to reach a settlement, or any other matter or thing referring to their conduct, during
mediation.
	100
	-

	
	(5) The parties, may, at any time during the mediation process, make an interim or partial agreement with
respect to any of the issues forming part of the subject matter of the mediation.
	101
	-

	
	(6) Any mediated Settlement Agreement under this section shall also include a settlement agreement resulting from online mediation and duly signed by the parties by way of secure electronic signature or
otherwise and authenticated by the mediator in the like manner.
	102
	-

	
	(7) For the purpose of record, mediated settlement agreement arrived at between the parties other than
those arrived in Court annexed mediation centres or
	103
	Section 21(7) provides for mandatory registration. But there is no provision for non-registration.



	
	under section 21 and 22E of the Legal Services Authorities Act, 1987 shall be registered with the Authorities constituted under the Legal Services Authorities Act, 1987 and such Authorities shall issue a unique registration number to such settlements as specified by regulations to be made by the Authorities.

Provided that the mediated settlement agreement reached between the parties under sub-section (2) shall be registered within the territorial jurisdiction of the Court or Tribunal of competent jurisdiction to decide
the subject matter of dispute.
	
	

	
	(8) Registration referred to in sub-section (7) shall be made by either of the parties, mediator or mediation service provider within a period of ninety days from the date of receipt of copy of mediated settlement agreement:

Provided that mediated settlement agreement may be registered after expiry of period of ninety days on payment of such fee as may be specified by the
Authorities by way of regulations.
	104
	-

	Confidentiality
	22. (1) Subject to the exceptions provided in this Act, the	mediator,	the	parties	and	participants	in	the
mediation shall keep confidential the following matters relating to the mediation proceedings:
	105
	-

	
	(i)	acknowledgements,	opinions,	suggestions, promises, proposals, apologies and admissions
made during the mediation;
	106
	-

	
	(ii)	acceptance of or willingness to accept proposals
made or exchanged in the mediation;
	107
	-

	
	(iii) documents prepared solely for the purpose of
mediation.
	108
	-

	
	(2) Notwithstanding anything contained in any other law for the time being in force, the mediator, the mediation service provider and the parties to the mediation agreement shall maintain confidentially of all mediation
proceedings except mediated settlement agreement.
	109
	-

	
	(3)	Any audio or video recording of the mediation proceedings shall be kept confidential by the parties and
the participants including the mediator.
	110
	-



	
	(4) No party to the mediation shall in any proceedings before a Court or Tribunal, rely on or introduce as evidence any information or communication set forth in clauses (i) to (iii) of sub- section (1), including any information in electronic form, or verbal communication and the Court or Tribunal shall not take cognizance of such information or evidence.

Provided that evidence or information that is otherwise admissible or subject to discovery in proceedings will not become inadmissible or protected from discovery
solely by reason of its disclosure or use in a mediation.
	111
	-

	Admissibility, Privilege	against Disclosure
	23. (1) No mediator or participant in the mediation, including experts and advisors engaged for the purpose of the mediation and persons involved in the administration of the mediation, shall at any time be permitted, or compelled to disclose to any Court or Tribunal, or in any adjudicatory proceedings by whatsoever description, any communication in mediation, or to state the contents or conditions of any document or nature or conduct of parties during mediation including the content of negotiations or offers or counter offers with which they have become acquainted during the mediation.

Provided that nothing in this section and section 22 shall protect from disclosure information sought or provided to prove or dispute a claim or complaint of professional
misconduct or malpractice based on conduct occurring during the mediation.
	112
	-

	
	(2) The provisions of this section will not prevent the mediator from compiling or disclosing general information concerning matters that have been subject to mediation, for research, reporting or training purposes, if the information does not expressly or indirectly identify a party or participants or the specific
disputes in the mediation.
	113
	-

	
	(3)	There is no privilege or confidentiality that will
attach to:
	114
	-

	
	(a)	a threat or statement of a plan to commit an
	115
	-



	
	offence punishable under law;
	
	

	
	(b)	information relating to domestic violence or child
abuse; and
	116
	-

	
	(c)	statements made during a mediation showing a significant imminent threat to public health or
safety.
	117
	-

	Termination	of Mediation
	24. (1) The mediation proceedings under this part shall
terminate:
	118
	-

	
	(a)	On the date of signing and authentication of the
Mediated Settlement Agreement; or
	119
	-

	
	(b) By a declaration of the mediator, after consultation with the parties, to the effect that further efforts at mediation are no longer justified,
on the date of the declaration; or,
	120
	-

	
	(c) On the date of the communication by a party or parties to the mediation in writing, addressed to the mediator and the other parties to the effect that the party wishes to opt out of mediation.

Provided that the parties have to attend at least one mediation session before giving such communication.
	121
	This provision should be backed by proper measures to ensure confidentiality, without which it might remain a mere ‘condition’ to be fulfilled which will only lead to increased costs and nonfulfillment of the objective of the Bill.

	
	(a)	On completion of time period as provided under section 20 without parties reaching any settlement
agreement.
	122
	-

	Depository	of
mediated settlement agreements.
	25. Deleted
	123
	

	Court	annexed mediation
	26. For the purpose of court annexed mediation the procedure of conducting mediation shall be such as may be determined under the practice directions or rules
framed by the Supreme Court or the concerned High Courts.
	124
	Section 26 and 27 of the Bill provides for the procedure of court annexed mediation to be laid down by the Supreme Court, concerned High Courts, Lok Adalat or Permanent Lok Adalat. This provision attracts certain vagueness with it as the type and extent of these procedures isn’t mentioned in the provision. Such vagueness might create uncertainty in the mediation process which will result in lack of proper coordination and trust among the parties. Also, basing these procedures on the statutes mentioned in the bill might attract certain litigation attributes to the mediation process which will go against the very principles and purpose of mediation. Thus, it is important to mention the extent to which these statutes are applicable to the mediation process.

	Mediation by Lok Adalat	and
Permanent	Lok Adalat
	27. Mediation conducted by Lok Adalat and Permanent Lok Adalat shall be in accordance with the provisions of
Legal Services Authorities Act, 1987 and the rules or regulations made thereunder.
	125
	-

	
	CHAPTER 5
STATUS OF MEDIATED SETTLEMENT AGREEMENT
	126
	

	Status of mediated settlement agreement
	28. (1) A mediated settlement agreement resulting from
a mediation under this part signed by the parties and
	127
	-



	
	authenticated by the mediator shall be final and binding on the parties and persons claiming under them respectively and enforceable in law.

(2) Subject to the provisions of section 29, it shall be enforced in accordance with the provisions of the Code of Civil Procedure, 1908, in the same manner as if it were a judgment and/ or decree passed by a court, and may accordingly be relied on by any of parties or persons claiming through them, by way of defense, set
off or otherwise in any legal proceedings.
	
	

	Challenge	to mediated settlement agreement
	29. (1) Notwithstanding anything contained in any other law, in any case in which the mediated settlement agreement is arrived between the parties and is sought to be challenged by either of the parties, he may apply to the Court or Tribunal of competent jurisdiction before
which the subject-matter of dispute or other proceeding would lie.
	128
	-

	
	(2) A mediated settlement agreement can be challenged only on all or any of the following ground of:
(i) Fraud; or
(ii) Corruption; or
(iii) Gross impropriety; or
(iv) Impersonation.
	129
	The term gross impropriety leaves a grey area as to its interpretation; it can often result in parties using this sub section to challenge a well settled mediation agreement.

	
	(3) An application for challenging the mediated settlement agreement may not be made after three months have elapsed from the date on which the party making that application has received the copy of mediated settlement agreement under section 21(3) of this Act.

Provided that if the Court is satisfied that the applicant was prevented by sufficient cause from making the application within the said period of three months it
may entertain the application within a further period of thirty days, but not thereafter.
	130
	Should a party discover after four months of receiving a copy of the mediated settlement agreement that it had been induced to sign the settlement agreement, say, by fraud, the party is precluded by law from challenging the same. Such provision contravenes the elementary rule that fraud not only vitiates but also unravels everything, and that the product of fraud can be disregarded as being null and void at any time, even in collateral proceedings. Where a statutory period of limitation has been prescribed to move the Court against fraudulent action, the said limitation invariably begins from the date of the discovery of fraud – and not from the occurrence of some pre-determined event like the receiving of a copy of the settlement agreement. It is not difficult to visualize instances where a party may discover after a period of four months of receiving a copy of the settlement agreement that there had been corruption, gross impropriety or even impersonation at some point in the mediation process.

Moreover, we recommend that instead of the current phrasing of ‘three months’, the term ‘ninety days’ (whether calendar days or business days, as should be clarified) ought to be used to make it more specific.


	Costs
	30. Unless otherwise agreed by the parties all costs of mediation, including the fees of the mediator and the charges of the mediation service provider shall be borne
equally by the parties.
	131
	-

	Exclusion	of
limitation
	31.	Notwithstanding	anything	contained	in	the
	132
	-



	
	Limitation Act, 1963 or in any other law for the time being in force, in computing the period of limitation specified for any proceedings in respect of which a mediation has been undertaken under this Part, the period from the date of commencement of mediation under section 16 until
(i) termination of the mandate of mediator under clause (ii) of sub-section (4) of section 12 in case of ad-hoc mediation; or
(ii) termination of the mandate of mediator under sub-section (1) of section 13 in case of institutional mediation; or
(iii) submission of report under sub-section (4) of section 21
shall be excluded.
	
	

	
	CHAPTER 6 ONLINE MEDIATION
	133
	

	Online mediation
	32.(1) Online Mediation means conducting mediation including pre-litigation mediation as defined in this Act by the use of applications and computer networks but not limited to an encrypted email service, secure chat rooms and conferencing by video or audio mode or both.

(2) The process of online mediation shall be in such manner as may be specified by the Council by way of regulations, in the light of provisions of Information Technology Act, 2000.

(3) The conduct of online mediation shall be in circumstances, which ensure that the essential elements of integrity of proceedings and confidentiality are maintained at all times and Mediator may take such appropriate steps in this regard as the circumstances may require to achieve such end.

(4) All provisions of this Act shall apply to online mediation proceedings.
	134
	-

	Use	of	online mediation
	33. Online mediation may be resorted to either wholly or in part at any stage of mediation process with the
written consent of the parties.
	135
	-



	Service	and
production	of documents
	34. Mediation communications in the case of online mediation shall, unless otherwise specified by Council by way of regulations, be as provided by the provisions of the Information Technology Act 2000 or any other
law for the time being in force and shall ensure the basic principles of party autonomy and confidentiality.
	136
	

	
	CHAPTER 7 MEDIATION COUNCIL OF INDIA
	137
	


	Establishment and Incorporation of Mediation Council of India
	35. (1) The Central Government shall, by notification in the Official gazette, establish for the purposes of this Act, a Council to be known as Mediation Council of India to perform duties and discharge functions
specified under this Act.
	138
	-

	
	(2) The Council shall be a body corporate by the name aforesaid, having perpetual succession and a common seal, with power, subject to the provisions of this Act, to acquire, hold and dispose of property, both moveable and immoveable, and to enter into contract,
and shall, by the said name, sue or be sued.
	139
	-

	
	(3)	The head office of the Council shall be at Delhi or at such other place as may be notified by the Central
Government.
	140
	-

	
	(4) The Council may, in consultation with the Central Government, establish offices at other places in India and abroad.
	141
	-

	Composition of the Mediation Council of India
	36. (1) The Council shall consist of the following
members:
	142
	-

	
	(a) A person who has been, a Judge of the Supreme Court or, Chief Justice of a High Court or, a Judge of a High Court or an eminent person, having special knowledge and experience in the conduct or administration of mediation, to be appointed by the
Central Government–Chairperson;
	143
	-

	
	(b) a person having knowledge and experience in law related to alternate dispute resolution mechanisms, to be appointed by the Central Government–Full Time
Member;
	144
	-

	
	(c)	an	eminent	academician	having	experience	in research and teaching in the field of	mediation and
alternate dispute resolution laws, to be appointed by the
	145
	-



	
	Central Government- Full Time Member;
	
	

	
	(d) Secretary to the Government of India in the Department of Legal Affairs, Ministry of Law and Justice or his representative not below the rank of Joint
Secretary–Member, ex officio;
	146
	-

	
	(e)	Secretary	to	the	Government	of	India	in	the Department of Expenditure, Ministry of Finance or his
representative not below the rank of Joint Secretary– Member, ex officio; and
	147
	-

	
	(f)	Chief	Executive	Officer-Member-Secretary,	ex
officio.
	148
	-

	
	(2) The Chairperson and Members of the Council, other than ex officio Members, shall hold office as such, for a term of four years from the date on which they enter upon their office and shall be eligible for re- appointment:

Provided that no Chairperson or Member, other than ex officio Member, shall hold office as such after he has attained the age of seventy years in the case of
Chairperson and sixty-seven years in the case of Member.
	149
	-

	
	(3) The salaries, allowances and other terms and conditions of the Chairperson and Members referred to in clauses (b) and (c) of sub-section (1) shall be such as
may be prescribed by the Central Government.
	150
	-

	Vacancies, etc., not to invalidate proceedings of Council.
	37. No act or proceeding of the Council shall be invalid merely by reason of—
(a) any vacancy or any defect, in the constitution of the Council;
(b) any defect in the appointment of a person acting as a Chairperson or Member of the Council; or
(c) any irregularity in the procedure of the Council not affecting the merits of the case.
	151
	-

	Resignation of Members.
	38. The Chairperson or the Full-time Member may, by notice in writing, under his hand addressed to the Central Government, resign his office:
Provided that the Chairperson or the Full-time Member shall, unless he is permitted by the Central Government to relinquish his office sooner, continue to hold office
until the expiry of three months from the date of receipt
	152
	-



	
	of such notice or until a person duly appointed as his successor enters upon his office or until the expiry of his
term of office, whichever is earlier.
	
	

	Removal of Chairperson	or Member.
	39. (1) The Central Government may, remove a Chairperson or Member from his office if he––
(a) is an undischarged insolvent; or
(b) has engaged at any time, during his term of office, in any paid employment without the permission of the Central Government; or
(c) has been convicted of an offence which, in the opinion of the Central Government, involves moral turpitude; or
(d) has acquired such financial or other interest as is likely to affect prejudicially his functions as a Chairperson or Member; or
(e) has so abused his position as to render his continuance in office prejudicial to the public interest; or
(f) has become physically or mentally incapable of acting as a Chairperson or Member.
	153
	The proposed Section 39 of the Act, which allows the Central Government power to dismiss members of the mediation council, raises concerns about the reliability of tenure. The Mediation Council must have the ability to act independently and impartially in the discharge of their functions, in a way that is most appropriate for the mediation environment in the nation.
Sec.39(c) is vague and overbroad, lending itself to possible abuses of power. The standard of moral turpitude is not an objective one. It is the subjective determination of the Central Government, with no subsequent appeal mechanism. Further, we believe Clause 39(e) sufficiently covers grounds on which the members/chair of the council may prejudice the integrity of the council. We recommend a removal of S. 39(c) or greater specificity in the wording of the provision to distinguish it appropriately and objectively.

	
	Provided that where a Chairperson or Member is proposed to be removed on any ground, he shall be informed of charges against him and given an
opportunity of being heard in respect of those charges.
	154
	-

	Appointment of experts and constitution of Committees thereof.
	40. The Council may, appoint such experts and constitute such Committees of experts as it may consider necessary to discharge its functions on such
terms and conditions as may be specified by the regulations.
	155
	-

	Secretariat of the Council
	41. (1) There shall be a Chief Executive Officer of the Council,	who	shall	be	responsible	for	day-to-day
administration of the Council.
	156
	-

	
	(2) The qualifications, appointment and other terms and conditions of the service of the Chief Executive Officer
shall be such as may be specified by regulations by the Council.
	157
	-

	
	(3) The Chief Executive Officer shall discharge such functions and perform such duties as may be specified
by the regulations.
	158
	-

	
	(4) There shall be a Secretariat to the Council consisting
of such number of officers and employees as may be
	159
	-



	
	prescribed by the Central Government.
	
	

	
	(5) The qualifications, appointment and other terms and conditions of the service of the employees and other officers of the Council shall be such as may be specified
by Council by way of regulations.’.
	160
	-

	Duties	and
Functions of the Mediation Council of India
	42. (1) The Council shall have the powers and functions, as provided in sub-section (2), for the purposes of this
Act.
	161
	Section 42 of the act includes provisions to regulate Mediators and Mediation Institutions. We believe since it is a nascent and growing field in India, not to mention a technocratic one, it is essential to consult the relevant and concerned stakeholders when demitting policy. As such, we recommend the addition of a clause into statute that necessitates consultation with relevant stakeholders. This clause can be added as an objective in 42(2) or as a guiding clause in both 42(c) and 42(e).

Additionally, we recommend that an independent mediators’ panel be introduced to dispel any possibility of bias in their appointment.

	
	(2) For the purposes of performing the duties and discharging the functions under this Act, the Council shall -

(a) endeavor to develop	India to be a robust centre for domestic and international mediation;

(aa) endeavor to promote domestic and international mediation in India through appropriate policies and guidelines.

(b) frame regulations and guidelines for the conduct of mediation;
	162
	-

	
	(c) perform	the	following	functions	with regard to Mediators:

(i) frame policies and lay down norms, qualification and experience for accreditation of mediators as may be specified by regulations ;

(ii) lay down the guidelines for the continuous education, certification and assessment of mediators by the recognised mediation institutes;

(iii) lay down norms for registration of mediators.

(iv) register mediators and renew, withdraw, suspend or cancel such registrations on the basis of conditions as may be specified in the regulations;

(v) lay down by way of regulations standards for professional ethical conduct of mediators;
	163
	-

	
	(d) perform the following functions with regard to
	164
	-



	
	training and education of mediators:
(i) hold training workshops and courses in the area of mediation in collaboration with mediation service providers, law firms and universities both Indian and International, and any other mediation institutions; and
(ii) enter into MoUs/ agreements with domestic and international bodies or organisations or institutions in this regard;
	
	

	
	(e) perform the following functions with regard to Mediation Institutions and Mediation Service Providers:
(i) recognition of Mediation Institutions and Mediation Service Providers and renew, withdraw, suspend or cancel such recognition ;
(ii) specify the criteria for recognition of Mediation Institutions and Mediation Service Providers;
(iii) lay down norms for the grading of Mediation Service Providers;
(iv) call for any information or record of Mediation Institutions and Mediation Service Providers;
(v) lay down standards for professional ethical conduct of the Mediation Institution, and
Mediation Service Provider;
	165
	-

	
	(f)	publish such information, data, research studies
and such other information as may be required;
	166
	-

	
	(g) To maintain an electronic depository of the mediated settlement agreements made in India and for such other records related thereto in such
manner as may be specified by the regulations.
	167
	-

	
	(h)	perform any other act or function as may be
decided	by	the	Central	Government	or	in furtherance of the objectives of the Act.
	168
	-

	
	CHAPTER 8
MEDIATION SERVICE PROVIDER AND MEDIATION INSTITUTES
	169
	

	Mediation  Service Providers
	43. The mediation service provider recognised by the Council as per the provisions of this Act shall be graded
by the Council in accordance with the Regulations made by it in this behalf.
	170
	The mediation service providers will be recognized by the Mediation Council and the same Mediation Council will also grade the service providers. The appointment procedure of the members of the Mediation Council reveals heavy interference by the Central government. Not only are the members appointed by the Central government but the Central government also has the power to change their salaries, allowances, and other benefits and remove them. Thus, the mediation council is not independent in its functioning and is under the control of the government. In such a case, where the Mediation Council itself lacks independence and is influenced by the Central government it should not be recognizing and grading service providers.  Either the Mediation Council should be made independent in its functioning with the lesser influence of the Central government or the function of recognition and grading must be separated. 

	Functions	of
Mediation  Service
	44. The Mediation Service Providers shall perform the
	171
	The functions performed by the Mediation Service providers will be governed by the policies framed by the Mediation Council under section 42(c). In other words, the Mediation Service Providers will be subordinate to the Mediation Council. There is also a residual provision clause g, allowing the Council to frame further function for the service providers. This is problematic considering the facts the Council is not independent in its functioning and the Central Government exercises a lot of control.  



	Providers
	following functions, namely -
(a) Accreditation of mediators and maintain panel of mediators.
(b) to provide the services of mediator for conduct of mediation.
(c) to provide all facilities, secretarial assistance and infrastructure for the efficient conduct of mediations.
(d) to promote good professional and ethical conduct amongst mediator.
(e) Registration of mediated settlement agreement in accordance with the provisions of section 21.
(f) Filing of mediated settlement agreement in depository as per the provisions of section 25 of this Act.
(g) Such other functions as may be provided by the Council by way of regulations.
	
	

	Mediation Institutes
	45. The Council shall recognise Mediation Institutes in
accordance with the regulations made by it in this behalf.
	172
	The Mediation Institute is a body or organization that provides training and continuous education and certification of mediators. However, there is no guidance provided as to how they will be recognised and left open to the Mediation Council to be decided, which itself lacks independence.

	Functions	of Mediation Institutes
	46. The Mediation Institutes shall function as per the
regulations made by the Council.
	173
	The functions of the Mediation institute are also not listed and left open for the council to decide later. The Mediation Institutes will play a vital role for the mediation to work; however, much emphasis is not being made in the statute and things are left open to be decided later.

	
	PART II COMMUNITY MEDIATION
	174
	India is a nation with deep ethnic, religious and cultural divisions. We believe Part II on Community Mediation would only seek to deepen these divides in its current form. The informal Indian legal system already functions on diffused forms of mediation[1]. However, this mediation is often motivated by culture, caste, and dominant practices in the region (as is inevitable). Thus, giving legal sanction through Part II to these informal practices will only harden existing biases. We recommend instituting third parties into the mediation who are not from the concerned community, such as mandating the presence of judicial officers or trained mediators. More specificity on the format and composition of the panel would also add structure and ensure smoother mediation of disputes.

	Community mediation
	47. (1) Any dispute likely to affect peace, harmony and tranquility amongst the residents or families of any area
or	locality	may	be	settled	through	community mediation.
	175
	Sections 47 and 48 of the Bill focus on mediating and settling disputes that occur between parties in a localised community.

	
	(2) In order to facilitate settlement of a dispute under sub-section (1), following authorities shall have power to notify panel of mediators which may be revised from time to time as per need:
(i) The State Legal Service Authority, District Legal Service Authority or Taluka Legal Service Authority, as the case may be;
(ii) For the purpose of settling the disputes through community mediation, on an application filed by any party of community dispute, the District Magistrate or Sub-Divisional Magistrate may constitute a panel of mediators for facilitating the
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	binding settlement of such dispute.
	
	

	
	(3) The following persons may be included in the panel notified pursuant to sub-section (2);
(a) persons of standing and integrity who are respected in the community.
(b) Any local person including a state awardee whose contribution to the society has been recognised by the State
(c) Representative of area/resident welfare associations.
(d) Any other person deemed appropriate.
	177
	We are of the opinion that 47(3) (a), which lays out the constitution of community mediation panels, fails to address several issues with regards to socio-economic as well as caste representation. Under 47 (3) (a), “persons of standing and integrity who are respected in the community” are eligible for appointment to the mediation panel. It is widely accepted, at least in rural and semi urban areas, that wealthy, upper caste men command the most “respect” and hold the most power in a particular community. Consequently, such individuals would inevitably be appointed as members of the mediation panel, depriving dalits, adivasis and the economically disadvantaged from being adequately represented on the panel. This ensures that existing caste hierarchies and patriarchal structures continue to unfairly influence settlement of disputes and also results in further entrenchment of these power imbalances.
A majority of disputes which occur in rural and semi urban areas involve parties from across the socio-economic and caste spectrum, resulting in skewed power dynamics between the parties. In order to ensure that the interests of these vulnerable groups are adequately represented and to facilitate a more fair and equitable settlement of such community disputes, we are of the view that a provision must be included as Section 47 (3) (e) or as a separate provision 47(4). The proposed clause could posit that “There shall be Representatives from the SC, ST, and Economically Weaker Section (EWS) communities.” The proportion of representation of these vulnerable groups may be determined by the Centre and must be a fixed percentage of the total number of members of the mediation panel.

Further, under Section 47 (3) (d), the Centre has the power to appoint “any other person deemed appropriate” to the mediation panel. Not only is this provision vague and overbroad, it essentially gives the Central Government a free hand to pick an individual of their choice, even if they do not have the necessary qualifications or experience. There exists the possibility that the Central Government may abuse this power to appoint a member purely on partisan or political grounds, or to score brownie points before elections. Hence, we are of the opinion that this clause be done away with altogether, or be replaced with the “adequate representation” clause mentioned in the above paragraph.

	
	(4) While making panel pursuant to sub-section (3) the
representation of women may also be considered.
	178
	Additionally, we also think the wording in Sec. 47(4) should be changed from ‘may’ to ‘shall’, to ensure that women are adequately represented in community mediation. This should be done as the current provision is vague and allows the government to use the word ‘may’ as an excuse to constitute a mediation panel where the gender ratio is sharply skewed in favour of men.

	Procedure	for Community mediation
	48. (1) The mediators shall endeavor for resolving disputes through community based mediation and provide assistance to parties for resolving disputes
amicably.
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	-

	
	(2) Any community based mediation shall be conducted by a panel of community mediators who shall devise suitable procedure for the purpose of resolving the
dispute.
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	-

	
	(3) In every case where a mediated settlement agreement is arrived at through mediation the same may be recorded in writing with signature of the party or parties and authenticated by the mediators and in other cases a failure report may be submitted to State/District/ Taluka Legal Services Authority / District Magistrate/
Sub Divisional Magistrate, as the case may be.
	181
	-

	
	(4) The mediated settlement agreement signed by the parties and authenticated by the Mediators shall be dealt in the manner as provided under sub-section (7) of
section 21 of this Act.
	182
	-

	
	PART III

ENFORCEMENT OF INTERNATIONAL COMMERCIAL SETTLEMENT AGREEMENTS RESULTING FROM MEDIATION
	183
	

	
	CHAPTER 1
INTERNATIONAL COMMERCIAL SETTLEMENT AGREEMENTS-THE
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	SINGAPORE CONVENTION
	
	

	Definitions
	49. In this Part, unless the context otherwise requires,
―mediated settlement agreement‖ means an settlement agreement on differences between persons arising out of legal relationships, whether contractual or not, considered as commercial under the law in force in India, made on or after the_(date of ratification of UNISA) in pursuance of an agreement in writing for mediation to which the Convention set forth in the First
Schedule applies.
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	The strict requirement of writing is antithetical to the modern modes of communication.
The scope of writing should be explicitly mentioned.

	
	Provided that the provisions of this Part shall not apply to settlement agreements to which Union of India is a party, or to which any governmental agencies or any person acting on behalf of a governmental agency is a
party.
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	However, the State Government should also be included within the ambit of the proviso.

	International Mediation Settlement Agreement
	50. (1) Subject to the provisions of section 52 settlement Agreements shall be treated as binding for all purposes and shall be enforceable under this Part against the persons or any person claiming through or under
them, as between whom it was made.
	187
	-

	
	(2) The Settlement Agreement be relied upon by any of the said persons by way of defence, set-off or otherwise in any legal proceedings in India and any reference in this Part to enforce the International Commercial
Mediation Settlement Agreement shall be construed and include reference to the same.
	188
	-

	Enforcement
	51. (1) The Party applying for the enforcement of a Settlement Agreement shall, at the time of the application, produce before the High Court -
(a) the Settlement Agreement or a copy thereof duly attested by the institution that administered the mediation in any of the manner required by law of the country in which it was made; and

(b) such other evidence as may be required by the High Court to prove that the Settlement
Agreement is covered under the Convention.
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	-

	
	(2)   If the Settlement Agreement and other evidence to be produced in terms of sub-section (l) is in a foreign language, the parties seeking to enforce the Settlement
Agreement shall produce a translation into English duly
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	certified as correct by a diplomatic or consular agent of the country to which that party belongs; or certified as correct in such other manner as may be sufficient
according to the law in force in India.
	
	

	
	(3) Subject to sub-section (1) and (2) above a party to an international settlement agreement may —

(a) apply to the High Court to record the agreement as an order of court for the purposes of invoking the agreement in any court proceedings in India involving a dispute concerning a matter that the party to the international settlement agreement claims was already resolved by the agreement, in
order to prove that the matter has already been resolved; or
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	-

	
	(b) in any proceedings in the High Court,—
(i) to which the party to the international settlement agreement is a party; and
(ii) which involves a dispute concerning a matter that the party claims was already resolved by the agreement,
apply to the High Court to take the agreement on record in the proceedings in order to prove that the matter has
already been resolved.
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	-

	
	Explanation- In this Part, "High Court" means the High Court having original jurisdiction to decide the questions forming the subject matter of the Settlement Agreement if the same had been subject matter of a suit on its original civil jurisdiction and in other cases, in the High Court having jurisdiction to hear appeals from
judgments and decrees of Courts subordinate to such High Court.
	193
	-

	Conditions	For
Enforcement	of Settlement Agreement
	52. (1) Enforcement of a Settlement Agreement may be refused at the request of the party against whom it is sought to be enforced only if that party furnishes to the High Court proof that-
(a) parties to the Mediation Agreement were, under the law applicable to them, under some incapacity or   the   said   Agreement   was   null   and   void,
inoperative or incapable of being performed under the law to which the parties have subjected it; or
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	failing any indication thereon, under the law of the country where the International Mediation Settlement Agreement is sought to be enforced ; or
(b) Is not binding, or is not final, according to its terms; or
(c) Has been subsequently modified; or
(d) The obligations in the settlement agreement have been performed or are not clear or comprehensible; or
(e) Granting relief would be contrary to the terms of the settlement agreement; or
(f) There was a serious breach by the mediator of standards applicable to the mediator or the mediation without which breach that party would not have entered into the settlement agreement; or
(g) There was a failure by the mediator to disclose to the parties, circumstances that raise justifiable doubts as to the mediator's impartiality or independence and such failure to disclose had a material impact or undue influence on a party without which failure that party would not have entered into the settlement agreement;

Provided that, if decisions on the matters submitted to mediation can be separated from those not submitted, that part of the Settlement Agreement which contains settlement on matters submitted to Mediation shall be
enforced;
	
	

	
	(2) Enforcement of the Settlement Agreement may also be refused if the High Court finds -

(a) the subject matter of disputes is not capable of settlement by mediation under the law of India; or
(b) the Settlement Agreement was induced or effected by fraud or corruption
(c) It is in contravention with the public policy of India;
	195
	-

	
	Explanation 1.—For the avoidance of any doubt, it is
clarified that a mediated settlement agreement is in conflict with the public policy of India, only if,—
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	(i) the making of the settlement agreement was induced or affected by fraud or corruption; or
(ii) it is in contravention with the fundamental policy of Indian law; or
(iii) it is in conflict with the most basic notions of
morality or justice.
	
	

	Saving
	53. Nothing in this Part shall prejudice any rights of any person under the Settlement Agreement or pending enforcement proceedings in India of any Settlement
Agreement or of availing the said remedy as if this chapter had not been enacted.
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	-

	
	PART IV MISCELLANEOUS
	198
	

	Mediation Fund
	54. (1) There shall be a fund to be called 'Mediation Fund' (hereinafter referred to as 'Fund') for the purposes of promotion, facilitation and encouragement of mediation under this Act. The fund shall be
administered by the Council.
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	-

	
	(2) There shall be credited to the fund the following, namely:

(a) grants made by the Central Government or the State Government for the purposes of the Fund;
(b) amounts deposited by persons as contributions to the Fund;
(c) amounts received in the Fund from any other source;
(d) interest on the above or other income received out of the investment made from the Fund.
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	(3) The accounts of the Council shall be audited by the Comptroller and Auditor General of India and any expenditure incurred by him in connection with such
audit shall be payable by the Council to the Comptroller and Auditor-General of India.
	201
	-

	Power of the Central Government to Issue Directions
	55. (1) Without prejudice to   the   foregoing provisions of this Act, the Council shall, in exercise of its powers or the performance of its functions under this Act, be bound by such directions on questions of policy as the Central Government may give in writing to it from time to time :
Provided that the views of the Council shall be taken
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	into consideration before any direction is given under
this sub-section.
	
	

	
	(2) The decision of the Central Government whether a
question is one of policy or not shall be final.
	203
	-

	Protection of Action taken in Good Faith
	56. No suit, prosecution or other legal proceedings shall lie against the Government of India or any of its officer, or the Chairperson, Member or Officer of the Council or the Mediator, Mediation Institutes, Mediation Service Providers which is done or is intended to be done in good faith under this Act or the rules or regulations
made there under.
	204
	The provision talks about the “Protection of Action taken in Good Faith”.
The provisions bars suit against the government or any member of the Council for any rule or regulation made or intended to be made in good faith. “Good faith” is a vague term and in the absence of any judicial pronouncements on the issue, could end up becoming a grey zone of ulterior intentions.
For this purpose, the Section could be more precisely defined and illustrations could be added.

In general, illustrations could be added to all the important Sections of the Act, for example- as present in Indian Contracts Act.

	Power to make rules
	57. (1)	The	Central	Government	may,	by
notification in the official gazette, make	rules for carrying out the provisions of this Act.
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	(2) In particular, and without prejudice to the generality of the foregoing power, such
rules may make provision for—
(a) the terms and conditions and the salaries and allowances payable to the Chairperson and Full- time Members under section 36(3);
(b) the number of officers and employees of the Secretariat of the Council under section 41(4);
(c) any other matter in respect of which provision is to be made under this Act.
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	-

	Power	to	make Regulations
	58. (1) The Council may, with the previous approval of the Central Government, by notification, make regulations consistent with this Act and the rules made thereunder to carry out the provisions of this Act.
	207
	-

	
	(2) In particular, and without prejudice to the generality of the foregoing power, such regulations may make provision for––
(a) Bodies that may be specified mediation service provider under 3 (i).
(b) Specify qualification, experience and accreditation for mediators of foreign nationality under section 10(1).
(c) Maintenance of Depository of mediated settlement agreements under section 25.
(d) Specify manner of process of conducting online mediation under section 32.
	208
	The provision gives the Council the power to form regulations qualifications, appointment and other terms and conditions of the service of the Chief Executive Officer.
The provision, in spirit, goes against the principles of checks and balances and accountability. It allows the Council, headed by the Chief Executive Officer himself, to set the terms and conditions of his own employment. This could result in the modification in the regulations as per ie. Increasing the term of the office and reducing the qualification bar to intake certain preferred members which would affect the quality and legitimacy of the Council.



	
	(e) Mediation communication under section 34.
(f) Terms and conditions of Committees of experts under section 40.
(g) qualifications, appointment and other terms and conditions of the service of the Chief Executive Officer under section 41(2).
(h) Functions of Chief Executive Officer under section 41(3).
(i) the qualifications, experience, method of selection and the functions of the employees and other officers of the Council under section 41(5).
(j) Manner of conduct of mediation under section 42(2)(b).
(k) frame policies and lay down norms, qualification and experience for accreditation of mediators under section 42(2)(c)(i).
(l) Specify conditions for registration of mediators and renewal, withdrawal, suspension or cancellations of such registrations under section 42(2)(c)(iv).
(m) lay down standards for professional ethical conduct of mediators under section 42(2)(c)(v).
(n) Norms for grading of mediation service provider under section 43.
(o) Recognition of mediation institutes under section 45.
(p) Functions to be performed by mediation institutes under section 46.
(q) any other matter in respect of which provision is
necessary for the performance of functions of the Council under this Act.
	
	

	Rules	and
Regulations to be laid	before
Parliament
	59. Every rule and regulation made under this Act shall be laid, as soon as may be after it is made, before each House of Parliament, while it is in session, for a total period of thirty days which may be comprised in one session or in two or more successive sessions, and if, before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the rule or
regulation or both     Houses agree that the rule or
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	regulation should not be made, the rule or regulation shall thereafter have effect only in such modified form or be of no effect, as the case may be; so, however, that any such modification or annulment shall be without
prejudice to the validity of anything previously done under that rule or regulation.
	
	

	Power to remove difficulties
	60. (1) If any difficulty arises in giving effect to the provisions of this Act, the Central Government may, by order published in the Official Gazette, make such provisions, not inconsistent with the provisions of this Act, as may appear to it to be necessary for removing the difficulty:

Provided that no such order shall be made under this section after the expiry of a period of three years from
the date of commencement of this Act.
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	(2) Every order made under this section shall be laid, as
soon as may be after it is made, before each House of Parliament.
	211
	-

	Act	not	in derogation.-
	61.	The provisions of this Act shall be in addition to
and not in derogation of the provisions of any other law providing for mediation for the time being in force.
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	-

	Appointed	Dates, Repeal and Savings
	62.	This Act shall not apply to, or in relation to, any mediation commenced before the coming into force of
this Act.
	213
	-

	Amendment to Indian Contract Act, 1872
	63. The Indian Contract Act, 1872, shall be amended in the manner specified in the Schedule III appended to
this Act.
	214
	For sections 63 to 67 where the Bill seeks to amend provisions in several other legislations – 

The amendments to the other acts containing provisions of the mechanisms of mediation with a stand-alone mediation bill are considered to be unfruitful for two specific reasons: 

(1) The previous provisions for mediation in specific acts allowed for the procedure to be on the lines of that specific act and not on common terms. Though the schedules are present to assist these provisions to act cohesively with the specific act, the stand-alone act would not be able to enjoy the same level of comfortability as mediation is a tool to facilitate the actions in the specific act and removing that apart would pose a challenge to the mechanism’s flexible nature in order to fulfill the actions present in the specific act. 
(2) The mentioned acts have all their own specific nature to themselves and over the years, mediation is a tool to facilitate the actions present in these acts without court intervention. Now making a stand-alone act would defeat the purposes of these sections creating a separate part for mediation which suits to the procedure and actions taken in that specific act.  


	Amendment        to
Arbitration and Conciliation Act, 1996
	64. The Arbitration and Conciliation Act, 1996 shall be amended in the manner specified in the Schedule IV
appended to this Act.
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	-

	Amendments to the Code of Civil Procedure, 1908
	65.	The	Code	of	Civil	Procedure,	1908	shall	be amended in  the manner specified  in the Schedule V
appended to this Act.
	216
	-

	Amendments to the Commercial Courts Act, 2015
	66. The Commercial Courts Act, 2015 shall be amended in the manner specified in the Schedule VI appended to
this Act.
	217
	-

	Amendments to the Legal	Service Authorities Act, 1987
	67. The Legal Service Authorities Act, 1987 shall be amended in the manner specified in the Schedule VII appended to this Act.
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	SCHEDULE I
United Nations Convention on International Settlement Agreements Resulting
from Mediation (See Section 49)

Preamble

The Parties to this Convention,

Recognizing the value for international trade of mediation as a method for settling commercial disputes in which the parties in dispute request a third person or persons to assist them in their attempt to settle the dispute amicably,

Noting that mediation is increasingly used in international and domestic commercial practice as an alternative to litigation,

Considering that the use of mediation results in significant benefits, such as reducing the instances where a dispute leads to the termination of a commercial relationship, facilitating the administration of international transactions by commercial parties and producing savings in the administration of justice by States,

Convinced that the establishment of a framework for international settlement agreements resulting from mediation that is acceptable to States with different legal, social and economic systems would contribute to the development of harmonious international economic relations,

Have agreed as follows:
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	Article 1. Scope of application

1.	This	Convention	applies	to	an	agreement resulting from mediation and concluded in writing by
parties to resolve a commercial dispute (―settlement
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	agreement‖) which, at the time of its conclusion, is international in that:
(a) At least two parties to the settlement agreement have their places of business in different States; or
(b) The State in which the parties to the settlement agreement have their places of business is different from either:
(i) The State in which a substantial part of the obligations under the settlement agreement is performed; or
(ii) The State with which the subject matter of the settlement agreement is most closely connected.
	
	

	
	2. This Convention does not apply to settlement agreements:
(a) Concluded to resolve a dispute arising from transactions engaged in by one of the parties (a consumer) for personal, family or household purposes;
(b) Relating to family, inheritance or employment law.
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	3. This Convention does not apply to:
(a) Settlement agreements:
(i) That have been approved by a court or concluded in the course of proceedings before a court; and
(ii) That are enforceable as a judgment in the State of that court;
(b) Settlement agreements that have been recorded and are enforceable as an arbitral award.
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	Article 2. Definitions
1. For the purposes of article 1, paragraph 1:

(a) If a party has more than one place of business, the relevant place of business is that which has the closest relationship to the dispute resolved by the settlement agreement, having regard to the circumstances known to, or contemplated by, the parties at the time of the conclusion of the settlement agreement;
(b) If a party does not have a place of business, reference is to be made to the party’s habitual residence.
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	2.       A  settlement  agreement  is  ―in  writing‖  if  its content is recorded in any form. The requirement that a settlement agreement be in writing is met by an electronic communication if the information contained
therein is accessible so as to be useable for subsequent reference.
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	3.       ―Mediation‖ means a process, irrespective of the expression used or the basis upon which the process is carried out, whereby parties attempt to reach an amicable settlement of their dispute with the assistance of a third person or persons (―the mediator‖) lacking the authority to impose a solution upon the parties to the
dispute.
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	Article 3. General principles

1. Each Party to the Convention shall enforce a settlement agreement in accordance with its rules of procedure and under the conditions laid down in this Convention.
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	2. If a dispute arises concerning a matter that a party claims was already resolved by a settlement agreement, a Party to the Convention shall allow the party to invoke the settlement agreement in accordance with its rules of procedure and under the conditions laid down in this Convention, in order to prove that the matter has already
been resolved.
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	Article 4. Requirements for reliance on settlement agreements

1. A party relying on a settlement agreement under this Convention shall supply to the competent authority of the Party to the Convention where relief is sought:
(a) The settlement agreement signed by the parties;
(b) Evidence that the settlement agreement resulted from mediation, such as:
(i) The mediator’s signature on the settlement agreement;
(ii) A document signed by the mediator indicating that the mediation was carried out;
(iii) An	attestation	by	the	institution	that administered the mediation; or
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	(iv) In the absence of (i), (ii) or (iii), any other evidence	acceptable	to	the	competent
authority.
	
	

	
	2. The requirement that a settlement agreement shall be signed by the parties or, where applicable, the mediator is met in relation to an electronic communication if:
(a) A method is used to identify the parties or the mediator and to indicate the parties’ or mediator’s intention in respect of the information contained in the electronic communication; and
(b) The method used is either:
(i) As reliable as appropriate for the purpose for which the electronic communication was generated or communicated, in the light of all the circumstances, including any relevant agreement; or
(ii) Proven in fact to have fulfilled the functions described in subparagraph (a) above, by itself or together with further evidence.
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	3. If the settlement agreement is not in an official language of the Party to the Convention where relief is sought, the competent authority may request a
translation thereof into such language.
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	4. The competent authority may require any necessary document in order to verify that the requirements of the Convention have been complied
with.
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	5.	When considering the request for relief, the
competent authority shall act expeditiously.
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	Article 5. Grounds for refusing to grant relief

1. The competent authority of the Party to the Convention where relief is sought under article 4 may refuse to grant relief at the request of the party against whom the relief is sought only if that party furnishes to the competent authority proof that:
(a) A party to the settlement agreement was under some incapacity;
(b) The settlement agreement sought to be relied upon:
(i) Is null and void, inoperative or incapable of
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	being performed under the law to which the parties have validly subjected it or, failing any indication thereon, under the law deemed applicable by the competent authority of the Party to the Convention where relief is sought under article 4;
(ii) Is not binding, or is not final, according to its terms; or
(iii) Has been subsequently modified;
(c) The obligations in the settlement agreement:
(i) Have been performed; or
(ii) Are not clear or comprehensible;
(d) Granting relief would be contrary to the terms of the settlement agreement;
(e) There was a serious breach by the mediator of standards applicable to the mediator or the mediation without which breach that party would not have entered into the settlement agreement; or
(f) There was a failure by the mediator to disclose to the parties circumstances that raise justifiable doubts as to the mediator’s impartiality or independence and such failure to disclose had a material impact or undue influence on a party without which failure that party would not have
entered into the settlement agreement.
	
	

	
	2. The competent authority of the Party to the Convention where relief is sought under article 4 may also refuse to grant relief if it finds that:
(a) Granting relief would be contrary to the public policy of that Party; or
(b) The subject matter of the dispute is not capable of settlement by mediation under the law of that Party.
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	Article 6. Parallel applications or claims

If an application or a claim relating to a settlement agreement has been made to a court, an arbitral tribunal or any other competent authority which may affect the relief being sought under article 4, the competent authority of the Party to the Convention where such
relief is sought may, if it considers it proper, adjourn the
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	decision and may also, on the request of a party, order
the other party to give suitable security.
	
	

	
	Article 7. Other laws or treaties

This Convention shall not deprive any interested party of any right it may have to avail itself of a settlement agreement in the manner and to the extent allowed by the law or the treaties of the Party to the Convention where such settlement agreement is sought to be relied
upon.
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	Article 8. Reservations

1.      A Party to the Convention may declare that:
(a) It shall not apply this Convention to settlement agreements to which it is a party, or to which any governmental agencies or any person acting on behalf of a governmental agency is a party, to the extent specified in the declaration;
(b) It shall apply this Convention only to the extent that the parties to the settlement agreement have agreed to
the application of the Convention.
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	2.	No	reservations	are	permitted	except	those
expressly authorized in this article.
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	3. Reservations may be made by a Party to the Convention at any time. Reservations made at the time of signature shall be subject to confirmation upon ratification, acceptance or approval. Such reservations shall take effect simultaneously with the entry into force of this Convention in respect of the Party to the Convention concerned. Reservations made at the time of ratification, acceptance or approval of this Convention or accession thereto, or at the time of making a declaration under article 13 shall take effect simultaneously with the entry into force of this Convention in respect of the Party to the Convention concerned. Reservations deposited after the entry into force of the Convention for that Party to the Convention
shall take effect six months after the date of the deposit.
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	4.	Reservations and their confirmations shall be
deposited with the depositary.
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	5.	Any Party to	the	Convention	that	makes	a
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	reservation under this Convention may withdraw it at any time. Such withdrawals are to be deposited with the depositary, and shall take effect six months after
deposit.
	
	

	
	Article 9. Effect on settlement agreements

The Convention and any reservation or withdrawal thereof shall apply only to settlement agreements concluded after the date when the Convention,
reservation or withdrawal thereof enters into force for the Party to the Convention concerned.
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	Article 10. Depositary

The Secretary-General of the United Nations is hereby designated as the depositary of this Convention.
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	Article 11. Signature, ratification, acceptance, approval, accession

1.	This Convention is open for signature by all
States in Singapore, on 7 August 2019, and thereafter at United Nations Headquarters in New York.
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	2.	This	Convention	is	subject	to	ratification,
acceptance or approval by the signatories.
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	3.	This Convention is open for accession by all States that are not signatories as from the date it is open
for signature.
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	4.	Instruments of ratification, acceptance, approval
or accession are to be deposited with the depositary.
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	Article 12. Participation by regional economic integration organizations

1.      A regional economic integration organization that is constituted by sovereign States and has competence over certain matters governed by this Convention may similarly sign, ratify, accept, approve or accede to this Convention. The regional economic integration organization shall in that case have the rights and obligations of a Party to the Convention, to the extent that that organization has competence over matters governed by this Convention. Where the number of
Parties to the Convention is relevant in this Convention,
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	the regional economic integration organization shall not count as a Party to the Convention in addition to its
member States that are Parties to the Convention.
	
	

	
	2. The regional economic integration organization shall, at the time of signature, ratification, acceptance, approval or accession, make a declaration to the depositary specifying the matters governed by this Convention in respect of which competence has been transferred to that organization by its member States. The regional economic integration organization shall promptly notify the depositary of any changes to the distribution of competence, including new transfers of competence, specified in the declaration under this
paragraph.
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	3.       Any  reference  to  a  ―Party  to  the  Convention‖,
―Parties to the Convention‖, a ―State‖ or ―States‖ in this Convention applies equally to a regional economic integration organization where the context so requires.
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	4. This Convention shall not prevail over conflicting rules of a regional economic integration organization, whether such rules were adopted or entered into force before or after this Convention: (a) if, under article 4, relief is sought in a State that is member of such an organization and all the States relevant under article 1, paragraph 1, are members of such an organization; or
(b) as concerns the recognition or enforcement of judgments between member States of such an organization.
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	Article 13. Non-unified legal systems

1. If a Party to the Convention has two or more territorial units in which different systems of law are applicable in relation to the matters dealt with in this Convention, it may, at the time of signature, ratification, acceptance, approval or accession, declare that this Convention is to extend to all its territorial units or only to one or more of them, and may amend its declaration
by submitting another declaration at any time.
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	2.	These declarations are to be notified to the depositary and are to state expressly the territorial units
to which the Convention extends.
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	3. If a Party to the Convention has two or more territorial units in which different systems of law are applicable in relation to the matters dealt with in this Convention:
(a) Any reference to the law or rule of procedure of a State shall be construed as referring, where appropriate, to the law or rule of procedure in force in the relevant territorial unit;
(b) Any reference to the place of business in a State shall be construed as referring, where appropriate, to the place of business in the relevant territorial unit;
(c) Any reference to the competent authority of the State
shall be construed as referring, where appropriate, to the competent authority in the relevant territorial unit.
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	4. If a Party to the Convention makes no declaration
under paragraph 1 of this article, the Convention is to extend to all territorial units of that State.
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	Article 14. Entry into force

1.	This Convention shall enter into force six months
after deposit of the third instrument of ratification, acceptance, approval or accession.
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	2. When a State ratifies, accepts, approves or accedes to this Convention after the deposit of the third instrument of ratification, acceptance, approval or accession, this Convention shall enter into force in respect of that State six months after the date of the deposit of its instrument of ratification, acceptance, approval or accession. The Convention shall enter into force for a territorial unit to which this Convention has been extended in accordance with article 13 six months after the notification of the declaration referred to in that
article.
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	Article 15. Amendment

1. Any Party to the Convention may propose an amendment to the present Convention by submitting it to the Secretary-General of the United Nations. The Secretary-General shall thereupon communicate the proposed amendment to the Parties to the Convention
with a request that they indicate whether they favour a
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	conference of Parties to the Convention for the purpose of considering and voting upon the proposal. In the event that within four months from the date of such communication at least one third of the Parties to the Convention favour such a conference, the Secretary- General shall convene the conference under the auspices
of the United Nations.
	
	

	
	2. The conference of Parties to the Convention shall make every effort to achieve consensus on each amendment. If all efforts at consensus are exhausted and no consensus is reached, the amendment shall, as a last resort, require for its adoption a two-thirds majority vote
of the Parties to the Convention present and voting at the conference.
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	3.	An adopted amendment shall be submitted by the
depositary to all the Parties to the Convention for ratification, acceptance or approval.
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	4. An adopted amendment shall enter into force six months after the date of deposit of the third instrument of ratification, acceptance or approval. When an amendment enters into force, it shall be binding on those Parties to the Convention that have expressed
consent to be bound by it.
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	5.     When a Party to the Convention ratifies, accepts or approves an amendment following the deposit of the third instrument of ratification, acceptance or approval, the amendment shall enter into force in respect of that Party to the Convention six months after the date of the
deposit of its instrument of ratification, acceptance or approval.
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	Article 16. Denunciations

1. A Party to the Convention may denounce this Convention by a formal notification in writing addressed to the depositary. The denunciation may be limited to certain territorial units of a non-unified legal
system to which this Convention applies.
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	2.   The denunciation shall take effect 12 months after the notification is received by the depositary. Where a longer period for the denunciation to take effect is
specified in the notification, the denunciation shall take
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	effect upon the expiration of such longer period after the notification is received by the depositary. The Convention shall continue to apply to settlement agreements concluded before the denunciation takes effect.

DONE in a single original, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic.
	
	

	
	SCHEDULE II
[Refer section 7]
DISPUTES WHICH MAY NOT BE FIT FOR RESOLUTION THROUGH MEDIATION UNDER PART 1

(i) Disputes of serious and specific allegations of fraud, fabrication of documents, forgery, impersonation, coercion.
(ii) Disputes relating to claims against minors, deities, persons with intellectual disabilities, [under clause (2) of the schedule and persons with disability having high support needs (as defined in Section 2 (t)] of the Rights of Persons with Disabilities Act, 2016, persons with mental illness, as defined by Section 2 (s) of the Mental Health Care Act, 2017, persons of unsound mind, in relation to whom proceedings are to be conducted under Order 32 Code of Civil Procedure, 1908 and suits for declaration of title against government.
(iii) Disputes involving prosecution for non- compoundable criminal offences except with the permission of the court.
(iv) Disputes matters which are prohibited under any law or is in conflict with public policy or is opposed to basic notions of morality or justice;
(v) Complaints or proceedings, initiated before any statutory authority or body, in relation to registration, discipline, misconduct of any practitioner, or other registered professional, of
whatever description, such as legal practitioner,
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	medical practitioner, dentist, architect, chartered accountant, or any in relation to any other profession, which is regulated by provisions of law.
(vi) Disputes which have the effect on rights of a third party who are not a party to the mediation proceedings.
(vii) Any dispute relating to the validity of a patent, or proceedings relating to applications for compulsory licensing under the Patent Act, 1970;
(viii) Any dispute or proceeding in relation to validity of registration under the Copyright Act, 1957, or application for grant of license, or fixation of any fee under the said Act;
(ix) Any proceeding in relation to any subject matter, falling within any enactment, over which the tribunal constituted under the National Green Tribunals Act, 2010, has jurisdiction;
(x) Any dispute relating to levy, collection, penalties or offences, in relation to any direct or indirect tax or refunds, enacted by any state legislature or the Parliament of India;
(xi) Any investigation, inquiry or proceeding, under the Competition Act, 2002, including proceedings before the Director General, under the Act; proceedings before the Telecom Regulatory Authority of India, under the Telecom Regulatory Authority of India Act, 1997 or Telecom Disputes Settlement and Appellate Tribunal (TDSAT),
(xii) Proceedings before appropriate Commissions, and the Appellate Tribunal for Electricity, under the Electricity Act, 2003;
(xiii) Proceedings before the Petroleum and Natural Gas Regulatory Board, and appeals therefrom before the Appellate Tribunal under the Petroleum and Natural Gas Regulatory Board Act, 2006;
(xiv) Proceedings before the Securities Exchange Board of India, and the Securities Appellate
	
	



	
	Tribunal, under the Securities Exchange Board of India Act, 1992;
(xv) Land acquisition and determination of compensation under land acquisition laws, or any provision of law providing for land acquisition;
(xvi) Any other subject-matter of dispute which may be notified by the Central Government in the Official Gazette.

Explanation: The above list is indicative and not exhaustive.
	
	

	
	SCHEDULE-III
(See Section 63)

Contract Act, 1872:

For Exception 1 to Section 28 of the Contract Act, 1872 the following shall be substituted:

Exception I: Saving of contract to refer to mediation or arbitration dispute that may arise:

This section shall not render illegal a contract, by which two or more persons agree that any dispute which may arise between them in respect of any subject or class of subject shall be referred to resolution through arbitration
or mediation.
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	SCHEDULE- IV
(See Section 64)
Amendments to Arbitration and Conciliation Act, 1996

1. Part III of the Arbitration and Conciliation Act, 1996 containing Section 61-81 shall be substituted as follows:

―61.  (1)  Any  provision,  in  any  other  enactment for the time being in force, providing for resolution of disputes through conciliation in accordance with the provisions of Arbitration and
Conciliation Act, 1996 shall be construed as
	267
	



	
	reference to mediation as provided for under the Mediation Act, 2021.
(2) The Conciliation as provided for under this Act or the code of Civil procedure shall be construed as mediation as defined in the Mediation Act, 2021.

62. Saving.- Notwithstanding anything contained in section 61 any conciliation proceedings initiated under part III of the Arbitration and Conciliation Act, 1996 before the commencement of the Mediation Act, 2021 shall be continued as such and the Mediation Act, 2021 shall not have
any bearing on status and effect of any settlement arrived through such conciliation proceedings.‖
	
	

	
	SCHEDULE- V
(See Section 65 )
Amendment to the Code of Civil Procedure, 1908.

1. For section 89 following shall be substituted:

―89. Settlement of disputes outside the Court.—
(1) Where it appears to the Court that there exist elements of a settlement which may be acceptable to the parties, the Court may at the first instance or at any stage thereafter, refer the parties for a possible settlement through -:—
(a) arbitration;
(b) conciliation or mediation;
(c) judicial settlement including settlement through Lok Adalat.

(2) Were a dispute has been referred—

(a) for arbitration, the provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996) shall apply as if the proceedings for arbitration were referred for settlement under the provisions of that Act;
(b) for conciliation or mediation, the provisions of the Mediation Act, 2021 shall apply as if the
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	proceedings for conciliation or mediation were referred for settlement under the provisions of that Act;

(c) to Lok Adalat, the Court shall refer the same to the Lok Adalat in accordance with the provisions of sub-section (1) of section 20 of the Legal Services Authority Act, 1987 (39 of 1987) and all other provisions of that Act shall .apply in respect of the dispute so referred to the Lok Adalat;
(d) for judicial settlement, the Court shall effect a compromise between the parties and shall
follow such procedure as may be prescribed by the Central Government.
	
	

	
	SIXTH SCHEDULE
(See Section 66)

Commercial Courts Act, 2015

1. After sub-section (1) of Section 12-A following sub- section shall be inserted as follows:

―(1A)   Pre   institution   mediation   may   be   conducted online or otherwise.‖

2. Sub-section	(2)	of	the	Section	12-A	shall	be substituted and read as follows:

―(2)  For  the  purposes  of  pre-institution  mediation,  the Central Government may, by notification, authorise
(i) the Authorities constituted under the Legal Services Authorities Act, 1987 (39 of 1987); or
(ii) any other mediation service provider as defined under the Mediation Act, 2021.‖
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	SEVENTH SCHEDULE
(See Section 67)
Legal Services Authorities Act, 1987

1. Clause (f) of section 4 of the Act shall be substituted as follows:
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―(f)  encourage  the  settlement  of  disputes, including  by online mode, by way of negotiations, arbitration, mediation and conciliation;‖

2. After clause (f) following clause may be inserted:
―(fa)  provide  for  registration  of  mediated  settlement agreement arrived at between parties under the provisions of Mediation Act, 2021.‖

3. In sub-section (2) of section 7 of the Act after clause
(c) following clause shall be inserted:

―(ca)  provide  by  way  of  regulation  for  registration  of mediated settlement agreement arrived at between parties under section 21 (7) of Mediation Act, 2021.

(cb) specify, by way of regulation, fee for registration of mediated settlement agreement under section 21 (8) of Mediation Act, 2021‖


4. In sub-section (2) of section 10 of the Act after clause
(b) following clauses shall be inserted:

―(ba) provide, by way of regulation, for registration of mediated settlement agreement arrived at between parties under section 21 (7) of Mediation Act, 2021.

(bb) specify, by way of regulation, fee for registration of mediated settlement agreement under section 21 (8) of Mediation Act, 2021‖
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